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long advocated the idea that parties can
accomplish more when they are comfortable
as they mediate; clarifying stress-inducing
questions beforehand can go a long way in
preventing or reducing anxiety and sleepless
nights leading up to mediation day.
Representation

In many instances, not all members of a
condominium board will participate in the
mediation session. There are several reasons
for this - scheduling issues, perceived power
imbalance concerns, even a lack of desire
to participate; however, it's important for a
board to carefully consider who will represent
the condominium at mediation. Instructing
a property manager to "go it alone" or
hand-selecting a particular director as the
appropriate representative based upon the
specific circumstances of a dispute are not
unusual approaches, yet the approach taken
can drastically impact how the mediation
plays out.
Choosing the appropriate person to
represent the condominium corporation
at mediation involves taking into account

whether an individual has the authority to
make decisions or settle, their knowledge
of the dispute, and the individual's past and
future relations with the other parties.
Exploration

While it may initially seem contradictory,
there is value to be gained in preparing for
mediation by investigating and assessing
a condominium board's options should
mediation fail to resolve the conflict. Taking
the time to properly understand the reality
of a condominium board's situation (and
those of others involved) ensures that
the most appropriate decision is made
as options are generated and considered
through the course of mediating.
Settlement only makes sense if it
presents a better outcome than the
condominium board's next course of action
to address the dispute. All too often, parties
risk making uninformed decisions by relying
on assumptions about their alternatives
- including the time, cost and chance of
success involved in proceeding to court,
their legal rights and obligations, and the
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impact that prolonging the resolution of the
conflict will have on them.
Similarly, the Condominium Act and/or
the condominium's declaration, bylaws and
rules can impose limits as to the resolution.
It's helpful to be aware of such parameters
going into mediation to avoid wasting time
and money.
A conciliatory approach to conflict

Increasingly, the courts are directing
condominiums to embrace a conciliatory
approach to conflict, to attempt to mediate
unless there is good reason not to. Whether
it is mandatory to do so or otherwise,
mediation presents an opportunity for
condominium corporations. The "C.A.R.E."
process set out above can help ensure that a
condominium board is sufficiently prepared
to capture that opportunity.
Marc Bhalla is a mediator.

